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INSIGHT

The Preamble of the Indian Constitution is one of the distinct features of the Indian
Constitution. It embodies the principles of the longest written Constitution of the World in a
lucid and elucidative matter. The reflection of the principles envisaged by the Preamble are at
the need of the hour in India , with the onset of the Covid-19 pandemic causing massive sociolegal issues such as grant of emergency powers to the Union Executive , near closure of
physical courts and a diluted Parliament. The use of transformative constitutionalism by the
Supreme Court in recent times played a key in interpreting the principles of the Preamble .
The essay seeks to elaborate on this intersectionality between the Preamble and transformative
constitutionalism on a fourfold basis – firstly – to provide an historical overview of the
Preamble from the objective resolution to the Constituent Assembly Debates ; secondly – an
insight into transformative constitutionalism by the Supreme Court mandate on the same ;
thirdly highlight the consonance between the Preamble and transformative constitutionalism ;
and fourthly- reiterate on the need of the Preamble’s principles in current times.
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THE PREAMBLE AND THE CONSTITUENT ASSEMBLY
The Preamble1 to the Constitution of India lays down the principles envisaged by the
Constitution makers and is a reflective India’s transition from a dominion State of the British
Commonwealth into a republic. It establishes a secular, democratic, socialist state. The
principles asserted by the Preamble such as that of justice, sovereignty and liberty to name a
few , are the result of substantive discourse in the Constituent Assembly Debates. The
principles reflected by the Preamble can be traced back to the Objective Resolution moved by
Jawaharlal Nehru on 13th December 19462 and adopted by the Constituent Assembly on 22nd
January 1947.3 The Preamble was intensively discussed by the Constituent Assembly on 17th
October 1949. Hashrat Mohani’s proposal that the Preamble addresses India as an “ Union of
Indian Socialist Republics” was rejected. 4 The Assembly also debated with great vigor on the
need over inclusion of “God” and “Gandhi” in the Preamble. H V Kamath’s motion to include
an invocation of God and the Bhagavad Gita was similarly rejected by members.5 Shibban Lal
Mishra’s to include an ode to Gandhi was also rejected , with a member asserting that the
founding principles of the Preamble are decisions of the American Supreme Court. 6Lastly the
motion of Banerjee to include “sovereignty of the people” was also rejected. These myriad
debates show that how the careful inclusion of each word in the Preamble ensures it is a
testament to the principles mooted by the Constituent Assembly.
TRANSFORMATIVE CONSTITUTIONALISM
The concept of transformative constitutionalism is without doubt of South African origin.
American jurist Karl Klare described it as “an enterprise of inducing large-scale social change
through nonviolent political processes grounded in law’’.7 The very idea of transformative
constitutionalism has not just been expounded by recent judgments of the Supreme Court, but
through the very history of the Constitution itself. Remnants of transformative
constitutionalism can be traced back to the “Act of State” doctrine laid down by the Privy
Council.8 The State of Bombay defended the action of revoking the forest rights granted to the
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jaghirdars, by invoking the sovereignty of State. The respondents contented by objecting that
the doctrine of sovereignty of State is based upon the foundations of British and that it is
inconsistent with the “true nature” of the Constitution. 9 Juristic opinion on the nature of the
Constitution however, is of conflicting nature with ambiguity over the conservative and
evolutionary nature of the Constitution. Supporters of the conservative nature believed in the
inherent nature of the Constitution that is primarily the mandate of continuity. On the other
hand, many jurists believed in the evolutionary nature of the Constitution that is not to continue
the legacy of British Imperialism but to act as an element of transformation and evolution.10 It
is only through a litany of judgements, debates and juristic discourse has this idea of
transformative constitutionalism evolved through time.
THE PREAMBLE AND TRANSFORMATIVE CONSTITUTIONALISM
The intersection of the preamble and transformative constitutionalism has been elucidated by
the Supreme Court in recent judgements. In NavtejSingh Johar and Ors v Union of India
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Misra CJ, asserts that the very purpose of having a constitution itself is to adopt its ideals which
are enshrined in it. He elucidates that transformative constitutionalism is the ability of the
constitution to change with the changing times and that it confers an obligation upon the
judiciary to interpret and enforce the constitution with changing needs of the society.12This
transformative nature of the constitution was legitimized by the Supreme Court through several
precedents like State of Kerala and another v. N.M. Thomas 13 , Shakti Vahini v Union of India
14

, Shafin Jahan v Ashokan KM and Ors15. In Justice K S Puttaswamy v Union of India16 ,

Chandrachud J in his dissenting opinion asserts the Constitution as a transformative document.
He elucidates the importance of transformative constitutionalism that it one; guarantees the
rights of individuals against state excesses and establishes order between the organs of a State;
two being transformative must be interpreted according to changing needs of the society; and
three that it establishes the primacy of individual over State.17
RELEVANCE OF THE PREAMBLE
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The novel coronavirus (‘Covid -19’) was declared as a pandemic by the World Health
Organization on 11 th March 2020.18 This declaration prompted governments across the world
to go into a state of alarm and take protectionist measures through domestic and international
policy changes , some of them having massive socio -legal ramifications. In India , the presence
of executive primacy despite the constitutional mandate of separation of powers has led to the
introduction of laws that are a clear contrast to the values such envisaged by the Preamble. The
implementation of the National Register of Citizens in Assam coupled with the passage of the
Citizenship Amendment Act 201919 have redelegated a large population of Indians into a
subclass of human existence as “illegal immigrants” , exposing them to State excesses in the
form of arbitrary detention and denial of citizenship. The absence of Parliamentary oversight
over the Union Executive is also reflected since Parliament was convened late, and the key use
of question hour was curtailed20 and Parliamentary Committees were mandated by the Speaker
not to cover matters sub-judice and the Union Government uses “sovereignty” as a veil to
escape key parliamentary oversight.21 Lack of key Judicial oversight has also ensured
constitutional guarantees of equality , secularism and liberty legitimatized by the Preamble go
unchecked. The Supreme Court of India through a myriad of actions like introduction of the
PIL22 , suo-moto cognizance and the wide interpretation of Article 2123 has asserted its role as
an arbiter of justice. The Supreme Court however in recent times has not yet adjudicated on
key constitutional cases such as the constitutionality of Article 37024 , Citizenship Amendment
Act 2019
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and electoral bonds26 to name a few. Parallels can be drawn to ADM Jabalpur v

Shukla in which the Supreme Court ruled that right to life under 21 can be suspended during
an emergency. The Supreme Court has also recently come under severe criticism for it’s
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response to petitions regarding the rights of migrant workers during the covid-19 crisis.27
Though it subsequently took up the matter of rights of migrant workers suo moto28 , the damage
was already done. The passage of laws by States such as on dilution of labour laws 29, anticonversion and the recent repeal of an amendment30 by the State of Kerala contrary to the
Supreme Court mandate31 on the same show the stark diversion from the values envisaged by
the Preamble. Thus, its only through key consonance of the three wings of State – the Executive
, Judiciary and Legislature that the original aspirations of the Preamble can be achieved .
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